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Warrantless
Police Surveillance:

Should such activity be permitted?

Duty to protect privacy
It should not be news to anyone
that condominium corporations
have a duty to protect the privacy of
its residents. This duty is imposed
by common law as well as by federal
legislation, specifically the Personal
Information Protection and Electronic
Documents Act (“ PIPEDA ”). PIPEDA
essentially codifies the common law
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duty imposed on any organization
to not disclose any private information that it collects on an individual
without the consent of the affected
individual or without being obligated
to do so by law. However, this duty
is not absolute and private information is permitted to be disclosed in
certain circumstances, such as when
the request for disclosure is made by
the police with respect to the prosecution of a crime.
Since condominium corporations
are permitted in certain circumstances
to disclose to the police information
about a resident, without the authorization of a warrant, does that mean that
condominium corporations can also
permit the police to conduct warrantless
surveillance on the common elements, if

requested? Unfortunately, until recently
the case law in this area did not provide a
clear answer to this question, with some
cases suggesting that warrantless surveillance activities on the common elements
are okay, while other cases suggesting
that such activities breached the privacy
of the targeted resident.
The latest judicial view on
warrantless searches of
common elements
Luckily for us, the court in the Ontario
criminal case of R v. Brewster reviewed
and clarified the law in this area. In this
case, a number of warrantless police
surveillance activities on the common
elements of several condominium
corporations were legally challenged for
violating the Canadian Charter of Rights.
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It is generally a good thing to assist the
police when requested. However, if the
police request to be permitted to carry
out surveillance on the condominium
corporation’s common elements as part
of a criminal investigation, without a
warrant, can such surveillance activities
be permitted? As will be discussed below,
the answer is yes.
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In order to determine whether there were
breaches of the Charter, the court considered whether the targeted individuals had
a reasonable expectation of privacy with
respect to the common elements of their
condominium corporation.
The court concluded that, in the cases
that were reviewed, one of the main
factors in determining whether the
residents had a reasonable expectation
of privacy with respect to the common
elements of their condominium corporation was whether the residents had
the power to regulate who accessed the
common elements.
For example, the court reviewed one
case in which a police officer conducted
surveillance of a suspect who lived in a
small, ten-unit building. In that particular case, the building had a security
system that kept the building locked
to non-residents, but the police officer
entered the building by taking advantage
of a malfunctioning door lock and then
hid in the stairwell while conducting the
surveillance. The building was so small
and so poorly insulated that the police
officer could overhear the conversations and activities taking place in the
suspect’s dwelling unit directly from the
stairwell. The court in that particular
case concluded that the targeted resident
had a reasonable expectation of privacy
with respect to the common areas.
The court, however, reviewed other
cases wherein the condominium corporations in question had 150 to 200
dwelling units, and in those cases it was
determined that there was either very low

or no reasonable expectation of privacy
with respect to the common elements of
those condominium corporations.
After analyzing the case law, the court
drew two main conclusions, namely:
a. whether a resident has a reasonable
expectation of privacy depends mostly
on whether the resident has the power to
regulate who has access to the common
elements. In very small condominium
corporations, where very few people
are expected to be on the common
elements (even if the resident does not
strictly control who enters the common
elements) there may be a reasonable
expectation of privacy, but in larger
condos, where at any given time there
may be a number of residents, guests,
condominium staff and tradespeople
accessing the common elements without
requiring the permission of the resident,
there is low or no expectation of privacy
on the common elements; and
b. even if the resident does not have
control over who accesses the common
elements, the resident’s privacy expectations may still be breached if the
surveillance is intrusive in nature. For
example, if the surveillance activities
involved observing things which were
easily observable (such as which dwelling
unit the resident lived in, or which parking space the resident parked his car in),
or in other words, if the police collected
information that was “exposed to the
public”, there was no reasonable expectation of privacy with respect to that type
of information. However, there would be
a reasonable expectation of privacy with

respect to information gathered by more
intrusive types of surveillance, such as
being in a hallway and looking into a unit
through an open door, listening with the
ear close to the unit door for noises or
conversations inside the dwelling unit,
looking through the peephole, or sniffing at the door threshold.
Conclusion
Thanks to the Brewster case, it is quite
clear that condominium corporations can
permit the police to engage in warrantless
surveillance of the common elements,
in cases where the building has many
dwelling units and the residents do not
have control over who is on the common
elements. However, in order to avoid
or minimize the risk of being sued by a
resident for breaching his or her privacy,
the boards of condominium corporations should take reasonable steps to
ensure that the surveillance activities are
not intrusive. As well, in borderline cases
where the building contains relatively
few dwelling units, which makes it difficult to gauge whether the residents have
a reasonable expectation of privacy with
respect to the common elements, it would
be recommended for the condominium
corporation’s board to either decline to
allow the surveillance, or alternatively, seek
legal advice before permitting the surveillance to take place. n
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